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ADM NI STRATI ON ( MSHA) , : Docket No. WEVA 91-2077
Petitioner : A. C. No. 46-00506-03519
V. :
: Docket No. WEVA 91-2123
STEELE BRANCH M NI NG : A.C. No. 46-00506-03520
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Surface Mne No. 927
DECI SI ON,
Appear ances: Patrick L. DePace, Esq., U.S. Department of Labor,

O fice of the Solicitor, Arlington, Virginia for
Petitioner:

Roger L. Sabo, Esqg., Schottenstein, Zox, and Dunn,
Col unbus, ©Chio for Petitioner.

Before:  Judge Wi sberger

Statenent of the Case

These two civil penalties proceedi ngs, whi ch were
consolidated for hearing, are before nme based upon petitions
filed by the Secretary (Petitioner), alleging violations by the
Qperator (Respondent) of 30 CF.R § 77.404(a) and 30 CF. R §
50.11(b), and seeking the inmposition of civil penalties.

Pursuant to notice, the cases were heard in Charl eston, West
Virginia on March 18, 1992. Janes E. Davis and Donald R MIIs,
testified for the Secretary. W]Iey Queen, Bobby Edward Casto,
Frederick R MIller, Steven L. Kittle, Mark Potnick, and WIIliam

Roberts testified for Respondent. The parties filed post hearing
briefs on May 11, 1992.

Fi ndings of Facts and Di scussion

|. Violation of 30 CF.R § 77.404(a)

On April 23, 1991, Donald R MIIs an MSHA investigator of
heavy machi nes and coal mne inspector, inspected the primar
fuel filter of a No. 16 caterpillar road grader (No. 009), which
had been involved in a fatal accident earlier that day involving
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the Qperator of the grader, Rayburn Browning.' MIlls renoved
the filter case assenbly and observed that the retainer, spring,
and rln?, were all mssing and that the elenent assenbly (filter)
was no longer properly connected, and was |ying on the bottom of
the case assenbly. He indicated that the filter was not
performng its function, and that accordingly the engine of the
grader could stall, or shut down, as a result of being injected
with fuel containing contam nants. According to MIIls, should
this occur while the grader is going around a curve, an accident
coul d occur causing injuries or death.

MIls also indicated that the steering wheel had between 270
to 300 degrees of slack, in that the wheel had to be turned to
that extent in order for it to respond. He indicated that a
delay in steering could cause an acci dent should this occur while
the vehicle is being driven around a blind curve. MI|Is issued a
Gtation alleging a violation of 30 CF. R § 77.404(a) which, as
pertinent, provides that nobile equi pment "...shall be maintained
In safe operat|n% condi tion and nmachi nery or equi pnent in unsafe
condition shall be renoved from service immediately."

a. The primary filter

The filter at issue is a primary filter designed to renove
scabbing, rust, dirt, and particulate fromthe fuel®. Before
the fuel in the grader is punped into the engine, it is first
punped through the primary filter in question. Then the fuel
goes through two secondary filters whose function is to renove
fine particles. Janes Davis, an MSHA inspector, indicated that
all three filters are needed to insure that clean fuel will enter
the injection punp where it is then punped to the engine. He was
unable to state whether the secondary punps w Il adequately
renove contamnates in the event that the primary filter does not
oper at e. However, he indicated on cross exam nation that
material not trapped by the prinmary filter would then enter the
secondary filters where the materials would then be trapped.

~ Wley Queen, head mechanic at the mne in question
indi cated that the purpose of the primary filter is to screen

_ 'The Gtations that were .issued as a consequence of an MSHA
investigation of this fatality are not the subject of the instant
pr oceedi ng.

_ 2James Davis, an MSHA inspector, indicated that the filter
is also designed to renove water. WIIliam Roberts, the equi pnent
manager of Ceupel Construction Conpany, the parent conpany OP
Respondent, testified that the filter is not designed to renove
wat er, but rather that water settles to the bottom of the case
assenbl y. | accord nore weight to the testinony of Roberts due
to his expertise.
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| arge debris. Wl liam Roberts, equipnent manager for Geupe
construction Conpany, Respondent's parent, indicated that
secondary filters are neant to renove fine particles. Hence, it
woul d appear that the contaminants which would not have been
screened by the primary filter which was not in its proper place,
would, a fortiori, have been screened and trapped by the two
secondary filters that are designed to screen snaller particles.

b. Excessive play in the steering wheel

MIlls did not drive the grader, and did not start the
engine. However, when he turned the wheel he observed between
270 to 300 degrees of slack through which the steering wheel had
to be turned before the wheels responded. He indicated that the
slack in the steering wheel should be "10 degrees, 20 degrees".
(Tr. 88) According to Queen, if the engine on the grader is in
operation all the slack in the steering wheel would be taken up
except for about a third. In the same connection, Roberts
indicated that due to the gear system the grader Is equipped
with, if the engine off, there is nmore play in the steering
wheel. He indicated that with the engine Off the play in the
steering wheel is about 120 degrees, whereas if it is on there is
onIY 45 degrees of play. Bobby Edward Casto, a field servicenan
enpl oyed by Val ker Machinery, which services the grader in
question, testified that if the engine in the grader is not on,
there is about 100 to 180 degrees of play in the steering wheel

before movenent of the wheels is felt. Casto indicated that on
April 23, he drove the grader up a hill, and there was only about
one degree of play. | do not assign much probative weight to

this testinmony with regard to the play of the steering wheel wth
the engine on, as Casto did not specifically test the steering
wheel tfor play. Also, there is no indication that when Casto
drove the vehicle uphill any curves were encountered which
necessitated the turning of the steering wheel.

Queen al so indicated that he had driven the grader sonetine
prior to the time the citation was issued, and did not notice any
slack in the steering. However he could not indicate with any
degree of specificit% when this occurred. Accordingly, not much
wei ght was accorded his testinmony in this regard.

Queen indicated that he had worked with Browning for a year
and that if Browning experienced any problens he brought themto
his (Queen's) attention. Queen stated that on the norning of the
fatality, Browning returned grader No. 007 as there was a probl em
with the brakes, and instead was given the grader in question to
operate. Queen indicated that Browning did not state that there
were any problens with the steering of the vehicle. gpeen sai d
that, in his opinion, Browning would not have operated the
vehicle in question if it was unsafe. |n the same fashion
Frederick R MIler, who was the mne superintendent from
Cct ober 1989 through Septenber of 1991, indicated that Browning
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was "real good" at making preshift exam nations, and that he

%ould nfrnally bring any problens to attention of the mechanic
Tr. 274).

According to MIler, the vehicle in question was inspected
by MSHA and State inspectors three weeks prior to April 23, 1991,
and no violation was cited. Respondent's records indicate that
the vehicle was operated only 17.5 hours subsequent to the date
of this inspection up until April 23 (Exhibit g).

I n anal yzi ng whether the evidence establishes that the
grader was "unsafe" within the purview of Section 77.404 §
77.404(a) supra, the common neaning of the term "safe" is to be
considered. Webster's Third New International Dictionary (1986
edition) ("Webster's") defines "safe" as "2. Secure fromthreat
of, danger, harmor loss:", Webster's defines "Secure" as "2 a:
free from danger." "Danger" is defined in Wbster's as "3. a:
liability to injury, pain, or loss: PERIL, RSK.. .®

| find the testinony of Respondent's w tnesses insufficient
to contradict or inpeach the specific testinmony of MII that, on
April 23, 1990, when he tested the steering there was between 270
to 300 degrees of play. Al though the steering wheel m ght
exhi bit nore slack when the engine is off, | conclude that play
in the steering wheel of approximtely 270 degrees when the
engine is off, is clearly evidence of play in the steering wheel
to a nore than non-significant degree when the engine is on.
I nasmuch as the grader was being operated on an access road that,
according to the uncontradicted testinmony of MIIs, contained
curves, and a 8 to 9 percent grade in sone areas, an accident
coul d have resulted froma delay in the steering caused by the
play in the steerlng wheel .  Hence, applying the common usage of
the term"safe" as defined in \Wbster's infra, | conclude, that
due to the play in the steering wheel, the grader in question was
not in safe operating condition. Since it was in operation, |
find that Respondent herein did violate section 77.404(a).

c.> Significant and substanti al

The grader was being used to grade and maintain a 6 mle
road which provided the only access to the mning operation. As
such, the road was used by trucks carrying coal from Respondent's
operation, as well as by other vehicular traffic. According to
the uncontradicted testinmony of MIIls, the road had a 8 to 9
percent grade in sone areas, and portions of the roadway that
curved were only 20 to 25 feet wide. Gven the degree of the
excessive play 1n the steering wheel, and the road and traffic
conditions, | conclude that the violation herein was significant
and substanti al . (See Turner Brother, Inc., 7 FMSHRC 424 (1985)
(Judge Melick)).
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~Taking into account the statutor¥ factors set forth in
Section 110(i) of the Federal Mne Sa et¥8and Health Act of 1a77

(ﬁhe A@t%, I conclude that a penalty of $85 is appropriate for
this violation

II. Violation of 30 CF.R § 50.11(b)

Janes E. Davis, an MSHA inspector and accident investigator
indicated that on April 23, 1991 an investigation commenced with
regard to the fatality that had occurred at Respondent's site on
that date. He indicated that at the start of the investigation
he requested of Frederick R MIler, and Mark Potnick, the
Director of Human Resources of Ceupel Construction Conpany to
provide an investigation report including a description of steps
taken to prevent a simlar occurrence in the future. Davi s
I ndicated that he nmade followup requests on April 23, April 24,
and April 26. He indicated that on April 29, he spoke with
Potnick, Who overseas the mne safety prograns at the Steel
Branch operation, concerning preventive neasures Respondent
woul d take to avoid a recurrence of a fatal accident. Davis said
that he and potnick di scussed "the subject of seat belts",
reinstructing mners in the safe operating and energency
procedures and the exam nations of equi pment and "relevant"
training (Tr.41). He indicated that he nade foll ow up requests
of Respondent on May 8 and May 9, and that the only reasons
offered to him by Respondent to excuse its not having filed a
report were that the father-in-law of Potnick had died, and that
the report was being worked on ®“or passed through the appropriate
channel s" (Tr.48). He further stated that Potnick never told him
when the report was going to be submtted. Davis indicated that
normal |y reports are submtted 3 to 4 days after the conclusion
of the investigation

On May 13, 1991, Davis cited the operator for violating

ﬁECtiéN1 50.11(b) supra. The report was submitted 3 days later on
y 16.

Section 50.11(b) sunra, as pertinent, provides as follows:
"an operator shall submt a copy of any investigation report to
MSHA at its request." Section 50.11(b£ supra does not expressly
require the operator's report to be submtted within any tine
frame subsequent to the occurrence of the accident or
investigation. It requires only that the report "shall" be
submtted at the "request" of HA. Respondent has not
contradi cted or inpeached the testinony of Davis that he
initially requested of Respondent to submt a report at the
commencenent of the investigation on April 23, and made follow up
requests on April 24, 26, May 8, and May 9. Nor has Respondent
I npeached or contradicted the testinony of Davis that Potnick had
never told himwhen the operator's report was to be submtted.
Further, the record is clear that no report had been submtted by

Ege Qperator by May 13, the date the Gitation was issued by
Vi s.
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Respondent aBpears to rely on the testinmony of Potnick that
a delay 1 n the subm ssion of a copy of its report was not

unr easonabl e, taking into account Potnick's nunerous ot her
responsibilities, the desire to prepare the report after a review
bK imof transcripts of interviews with various w tnesses during
the investigation, the need to submt the report to his superiors
for review, and the delay occasioned by the death of his father-
in-law. These factors are germane to the issue of the amount of
the penalty to be inposed and will be discussed in that

connecti on. However, these factors are insufficient to rebut
Petitioner's case that by My 13, 1991, Respondent had failed to
submit a copy of its investigation report inspite of numerous
requests by MSHA.  Accordingly, | find that Respondent herein did
violate Section 50.11(b) supra.

- Davis testified that he considered the violation to be
significant and substantial. In essence, he explained that
farlure to submt the report was highly likely to result in a
fatality, because there could be a reoccurrence if MSHA is not
advi sed of the steps taken to prevent a recurrence. (Tr. 36,42).

Havi ng observed the deneanor of Potnick, | find his
testimony credible that, on April 29, at the closeout conference
of the investigation, he informed Davis orally that the operator
intended to have its enployees instructed by Wal ker Machi nery on
the functions of the particul ar heavy equi pment in question, the
use of the seat belts, and the dangers of Lunping out of anin%
heavy equiprment. |In the witten report submtted on May 16, the
operator reiterated these steps and did not set forth any others.
Hence, since the operator did orally report to MSHA, as early as
the closeout of the investigation six days after the accident, on
the steps that it intended to take to prevent a simlar
reoccurrence, | find that the violation herein to be not
significant and substanti al

In evaluating the amount to a civil penalty to be inposed
herein, | place enphasis on the fact that six days subsequent to
t he accident the operator orally reported to MSHA with regard a
description of the steps to be taken to prevent a simlar
occurrence in the future. Also, | note the good faith of the
operator as manifested by Potnick's uncontradi cted testinony that
a delay in submtting the witten report was caused by the desire
of the operator to have a conplete set of facts prior to the
submi ssion of the report. In this connection, Potnick i ndicated
that he wanted to study the typed transcript of questions and
answers of various persons interviewed during the investigation
Al so, due to conpany policy, Potnick had to submit the entire
conpleted witten report to his supervisors for their review In
addition, delay was contributed to by Potnick's nunerous
responsibilities, as well as the fact that his father-in-I1aw had
di ed unexpectedly sonetine after the investigation. | thus find
t hat Respondent was not negligent to any degree in connection
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with the violation herein, and that the violation itself was not
very serious considering the fact that the critical aspects of
the report i.e. adescription of steps taken to prevent a simlar
occurrence, were orally reported to MSHA six days after accident.
Taking into account the other factors set forth in Section 110(i)
of the Act | conclude that a penalty herein of $10 is

appropriate.

ORDER

It i1s ORDERED that Respondent shall pay a civil penalty of
$95, within 30 days of this decision. |t is further ORDERED t hat
citation No. 2956463 be anended to reflect the fact that tThe
cited violation is not significaHe apd substantial.

\

veam Wi sber ger

_ _ _ Adm ni strative Law Judge
Distribution:

Patrick L. DePace, Esq., COffice of the Solicitor, U S
Departnent of Labor, 4015 WIson Boul evard, Room 516, Arlington,
VA 22203 (Certified Mil)

Roger L. Sabo, Esq., Schottenstein, Zox and Dunn, 41 South H gh
Street, 2600 Huntington Center, Colunbus, OH 43215-6105
(Certified Mail)
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